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SUPREME COURT OF APPEALS OF VIRGINIA. 

RICHMOND. 

J. & E. Mahoney v. James and Others.* 

January 7, 1897. 

1. Homestead — Fraudulent conveyance — Insurance premiums paid by insolvent debtor. 

Where a conveyance has been set aside as fraudulent, at the instance of 
a creditor, the debtor has the same right to claim a homestead in the prop- 
erty fraudulently conveyed as if there had been no such conveyance; and 
the same is true where the alienee or beneficiary is required to account for 
the value of the property so fraudulently disposed of by the debtor, and 
this right extends to the widow and infant children of an insolvent debtor. 
Qua>re: If premiums on a life policy are paid by an int-olvent debtor out of 
funds which would be exempt to him as a laborer, or which he might claim 
as exempt under the Homestead law, can a creditor subject the insurance 
money, to the extent of the premiums, against the claim of homestead as- 
serted by the widow and infant children of the deceased debtor? 

2. Homestead — Bond for forthcoming of corpus. In the absence of a statutory 

requirement, the widow and infant children of a householder ought not to be 
required, at the instance of a creditor of the householder, to give bond and 
security to have the corpus of the homestead forthcoming at the termination 
of the homestead period. 

Appeal from a decree of the Hustings Court of the city of Ports- 
mouth, pronounced January 25, 1895, in a suit in chancery, wherein 
the appellants were the complainants, and the appellees were the de- 
fendants. Amended and affirmed. 

J. C. James became indebted to the complainants between October 
31, 1889, and March 13, 1890, in the sum of 8496.86, for goods, 
wares and merchandise. The debt was evidenced by an open account, 
upon which judgment was rendered in favor of the complainants in 
the spring of 1891. On the 24th day of August, 1888, James took 
out a policy on his life in the Maryland Life Insurance Company for 
the sum of $5,000 for the benefit of his wife and only child. J. C. 
James failed in business and became insolvent in March, 1889. After 
that time he was employed by the trustee to whom he had made a deed 
of assignment, at a salary of $60 per month, and out of this salary 
he paid the insurance premiums on his life policy, at the rate of about 
$200 per year, until February, 1892, after which latter date the pre- 

* Reported by M. P. Burks, State Reporter. 
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miums were paid by his wife, one of the beneficiaries in the policy. 
The complainants filed their bill against the widow and infant child 
(uniting other necessary parties) for the purpose of subjecting to the 
payment of their debt the amounts which had been paid out by J. C. 
James for premiums of insurance after their debt was contracted. 
They charged in their bill that the payments thus made on account of 
premiums were gifts by J. C. James to his wife and child, while he 
was insolvent, and that they were void as to the debt of the complain- 
ants; and they therefore prayed that the insurance money received 
by the widow and infant might be subjected to the extent of the pre- 
miums paid by J. C. James, while insolvent. The widow and infant 
defended on the ground that J. C. James was a laborer, and that there 
was exempt to him $50 per month for wages, and, inasmuch as the 
premiums were paid out of these wages, they could not be subjected. 
They also claimed that if the payments be treated as gifts, they, the 
widow and infant child of J. C. James, had a right to claim the pre- 
miums under the Homestead law, and prayed that such premiums be 
set aside to them as a homestead in the estate of J. C. James. The 
widow and infant child of James had, by deed for that purpose, 
claimed a homestead in said premiums before the institution of the 
suit, and they filed the homestead deed in the cause. 

At the hearing the court decreed that the widow and infant child 
were "entitled to hold the fund in the bill and proceedings mentioned 
as and for their homestead exemption, free from levy, seizure, or sale, 
until said right of homestead shall cease and determine, according to 
the provisions of chapter 178 of the Code." But the court also de- 
creed that they should ' ' execute a bond payable to the Commonwealth 
of Virginia, conditioned to have said fund forthcoming at the deter- 
mination of said right of homestead exemption therein, to be disposed 
of according to the provisions of chapter 178 of the Code." 

From this decree the present appeal was taken. 

O. M. Dillard, for the appellants. 

Alexander E. Warner, for the appellees. 

Buchanan, J., delivered the opinion of the court. 

The question in controversy in this case is the right of the appellants 
to collect from the appellees, A. P. James and John C. James, the 
widow and only child of J. C. James, deceased, a debt due from his 
estate. The debtor left no assets, and had been insolvent for several 
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years prior to his death. Before he became insolvent he insured his 
life for the benefit of his wife and child. During a portion of the 
time that he was insolvent he paid the premiums on the policy out of 
his monthly wages. After his death the money due upon the policy of 
insurance was paid to his widow and child. The appellants claim the 
right to subject in their hands, or to compel them to pay in satisfaction 
of the debt of appellants, a sum equal in amount to the premiums paid 
by their debtor on the insurance policy during the period he was 
insolvent, upon the ground that the payments made were voluntary 
and therefore void. The defence set up by the widow and son was 

1st. That premiums paid by the debtor were paid out of his earn- 
ings, a salary of $60 per month, of which sum $50 was exempt from 
distress, levy, or garnishment under section 3652 of the Code, and 

2d. That as against the debt of the appellants they were entitled to 
an exemption not exceeding $2,000 out of the decedent's estate as a 
homestead. Code, sec. 3630. 

The trial court held that they were entitled to claim the fund in 
controversy as a homestead until their right to a homestead in the 
debtor's property should cease under the provisions of chapter 178 of 
the Code, and required the widow to give bond to have the fund 
forthcoming when the right to such homestead terminated. 

It may well be doubted whether premiums paid by the insolvent 
debtor on the insurance policy for the benefit of his wife and child 
out of his earnings, five-sixths of which were absolutely exempt from 
distress, levy, or garnishment, and the whole of which, if he had re- 
mained in possession of it, might have been held by him as his home- 
stead free from levy, seizure, or sale by claiming it in the manner 
prescribed by law could be considered, in the absence of an actual 
fraudulent intent, such an alienation of his property as appellants 
could complain of. Wait on Fraudulent Conveyances (2d ed. ), sec. 46; 
Bump on Fraudulent Conveyances (4th ed), sec. 220; 3 Minor's Insts., 
1191 ; Central Nat. Bank v. Hume, 128 U. S. 195. 

It is unnecessary, hoWever, to decide this question, for even if it were 
such a disposition of his property as the law condemns and which the 
widow and son, who had received the benefit of it, must account for, 
to the extent of the premiums paid dunng his insolvency, still they 
would be entitled to claim the fund as a homestead, and thus defeat 
the appellants' recovery in this suit. 

If the money paid by the insurance company to the widow and son, 
to the extent of the amount of the premiums paid by the debtor when 
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insolvent, was the debtor's property which he had fraudulently dis- 
posed of, or was a sum which ex cequo et bono they ought to account 
for, the appellants' right to subject it to the payment of their debt 
could not be any greater than it would have been if the debtor had 
not paid the premiums and had retained the money until his death, or 
having paid them, a sum equal thereto had been returned to his estate 
by his widow and son. The claim of homestead set up by the widow 
and son would have been good as to the money thus retained or returned, 
for the debtor had not waived his right to a homestead exemption as to 
the appellants' debt. 

It is the settled law of this State that where a fraudulent alienation 
of property by the debtor is set aside at the instance of the creditor, 
the debtor has the same right of homestead in such property as between 
him and the creditor as he would have had if there had been no such 
alienation. Shipe, Cloud & Co. v. Repass, 28 Gratt. 716; Boynton &c. 
v. McNeal&c, 31 Gratt. 456; Marshall v. Lee's Ex' or, 79 Va. 49; 
Hatcher v. Crew, 83 Va. 371. 

And the same must be true where the alienee or beneficiary is 
required to account for the value of the property so fraudulently dis- 
posed of by the debtor. The only ground upon which the creditor 
can claim the right to subject it to the payment of his debt is that as 
between them it is the debtor's property. The interest which the 
creditor has in it by virtue of his claim is derived through his debtor, 
and he can have no greater right to subject it to his debt than if the 
debtor had never aliened it, or having aliened, its value had been 
returned to him. The creditor's rights are subject to the homestead 
rights of the debtor and his family where he has not waived them. 

In the case of Clendenning v. Conrad, 91 Va. 410, the Circuit Court 
set apart the sum of $2, 000 to the householder as a homestead to be 
paid to him out of the proceeds of the sale of his property which was 
ordered to be sold for the benefit of his creditors. Before the money 
was paid over to him he died leaving infant children. The court 
directed its receiver to pay the money so set apart as a homestead to 
his children, and afterwards, at the instance of a creditor, directed 
their guardian to give bond and security for the forthcoming of the 
corpus of the homestead at the expiration of the homestead period. 
The proceedings referred to were all prior to May 1, 1888, the time 
when the provisions of the Code of 1887 went into effect. No ques- 
tion was raised upon the appeal in that case as to the propriety of the 
order requiring the guardian to give bond to have the corpus of the 
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homestead forthcoming, nor was the question considered by the court. 
Since that decision the case of Williams v. Watkins, 92 Va. 680, has been 
decided. The case was maturely considered, and the conclusion reached 
that the householder himself ought not to be required to give bond and 
security to have the corpus of the homestead forthcoming at the 
expiration of the homestead period. 

There is no provision in the statute requiring the widow, or the guar- 
dian of the infant children of the householder, to give bond and secu- 
rity for that purpose. To require them to do so would, in many, if not 
in most, cases, defeat the very objects which the homestead law was 
intended to accomplish. 

A majority of the court are of opinion, under the liberal rule which 
should govern in the construction of such laws, that the courts ought 
not to require such bonds from the widow and children of the house- 
holder or head of a family after his death, in the absence of a statutory 
provision requiring it. 

It follows from what has been said that the decree appealed from 
must be amended in so far as it requires bond and security for the 
forthcoming of the corpus of the homestead, when the right to it 
expires, by striking out that portion of the decree, and as amended be 
affirmed. Amended and affirmed. 

BY THE EDITOK.—" Homestead," when properly used, is land on which 
the owner resides as his home. The use of the term is carefully excluded from 
the chapter of the Code on exemptions, because the exemption therein provided 
for is not of a homestead, but of real and personal property generally, including 
money. 

It would seem to be very clear that the property exempted by the Code to the 
widow and her surving minor children continues to be the property of the house- 
holder, and that the widow and children take only the usufruct for a limited 
period. This is apparent from the provisions of sec. 3649, wherein it is declared 
when the exemption right in all cases shall cease, and that, when it does so cease, 
the property "shall pas3 as other real and personal estate, according to the law 
of descents and distributions, or as the same may be devised or bequeathed by 
said householder, subject to his debts." Sec. 3649 applies only to the $2,000 ex- 
emption. As to the further exemption provided for by sec. 3650, popularly called 
"the poor debtor's law," sec. 3653 declares that the articles so exempted "upon 
the death of the householder, leaving a widow, minor children, or daughters who 
have never married, shall be vented absolutely and exempt," &c. Note the distinc- 
tion between the exemption of $2,000 and that under sees. 3650 and 3653. Under 
the last named two sections the exempted property is absolutely vested, while under 
sec. 3649 the usufruct only for a limited period vests, the corpus remaining the 
property of the householder and passing to those entitled in reversion or remain- 
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der, subject to the payment of the householder's debts. Again, by sec. 3641 it is 
provided that the property exempted to the widow and children may be sold, not 
by them, but by order of court, and the proceeds invested, &c. 

This being so, it would seem that a court of equity, in the exercise of its in- 
herent jurisdiction, on the principle quia timet, would have the power to require 
the tenants of the limited interest to secure the forthcoming of the corpus upon 
the termination of that interest and to turn it over to those entitled in reversion 
or remainder. This jurisdiction is constantly exercised against the life-tenant in 
behalf of the reversioner or remainderman, when it is shown to be necessary to 
protect his interest. Indeed, the tenant in such case is treated in equity as a 
trustee, and may be restrained from committing and held accountable for a breach 
of trust. Tabb's Curator v. Cabell, 17 Gratt. at p. 172 ; Brown v. Lambert, 33 Gratt. 
at pp. 263, 265, and cases cited; 2 Bob. Prac. (old) 165. 

It is true, as stated in the principal case, that the statute does not in terms pro- 
vide that security shall be required to have forthcoming the corpus of the prop- 
erty set apart as exempt ; but is such a statutory provision necessary, when equity 
has already the power to require security? Does the omission in the statute to 
require it take away the jurisdiction of the court of equity ? Ordinarily, where 
equity has jurisdiction it continues to hold and exercise it unless forbidden ex- 
pressly by some statute. 

If, as held in the principal case, no security can be required, there is a serious 
defect in the law, which should be corrected by legislation. The widow and chil- 
dren might lie allowed to take and hold possession of exempted real estate and 
specific goods and chattels so long as they merely use the same, doing no damage 
to the principal subject, but if they attempt or threaten to appropriate or convert 
the corpus, we see no good reason why they might not be restrained by injunction 
and required to secure the forthcoming of the property or else the property be 
placed in the hands of a receiver for preservation. But when the exemption is 
of money or choses in action, that may be squandered at will, these should be re- 
tained by the personal representative of the householder or put in the hands of a 
receiver and required to be securely invested, the interest, as it accrues periodic- 
ally, to be paid to the widow and guardian of the children during the continuance 
of their estate, and, when it ceases, the principal to be turned over to those en- 
titled to it after payment of the householder's debts. 

Of course, where the householder himself sets apart his own property in the 
mode prescribed by law, no security can, nor, we think, should, be required of 
him. Such was the case of Williams v. Watting, cited in the opinion. For the 
property continues his own, with right of disposal as before, but deprived of the 
property— incident, liability for debts, unless he choose to make it liable. But 
the widow and children are not absolute owners of the property exempted to 
them. They have only the usufruct for a limited period, as before stated, and 
must restore the property when their interest ceases to those entitled to it, being 
accountable, as we should suppose, according to the principles applied in Dunbar 
v. Woodcock, 10 Leigh, 628. 

We hardly think that the ruling as to security in Clendenning v. Conrad, cited 
in the opinion, can be reconciled with the decision on the same point in the prin- 
cipal case. Indeed, this would seem to be virtually conceded in the opinion. It 
may be that a distinction should be taken between the two cases. In Clendenning 
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v. Conrad the money was ordered under the statute to be removed to another 
State, and thus beyond the jurisdiction of the court, which was not the fact in the 
principal case. We do not know whether this distinction would make any differ- 
ence in the view of the court, as it is not adverted to in the opinion. 

The complainants did not claim from the proceeds of the policy anything more 
than the aggregate amount of the premiums paid by the debtor after he became 
insolvent. This they would have been entitled to unless barred by the Act of 
Limitations. Stigkr v. Stigler, 77 Va. 163; sec. 2929 of the Code. But the court 
decided that they were entitled to nothing as against the exemption set up by 
the widow and her son. The decision seems to be warranted by the Virginia 
cases cited in the opinion, in the earlier of which there was lack of unanimity. 
The statute against fraudulent conveyances, &c. (sees. 2458, 2459 of the Code) 
was intended to repress fraud by undoing it. But, construed as it has been in 
these cases, it, in some measure, tends to encourage and protect fraud. A debtor, 
intending to defraud his creditors, will not be deterred by the fact that his aliena- 
tion is fraudulent, and, for that reason, may be set aside by his creditors; for, as 
soon as it is thus set aside, he is remitted to his original right of exemption and 
permitted to hold his property free from their claims in like manner and with like 
effect as if it had never been aliened. It is hoped that the legislature at an early 
day will restore the policy of the statute by forbidding the debtor to claim the bene- 
fit of exemption, as to property he has fraudulently aliened, after the alienation 
has been set aside at the instance of his defrauded creditors. Instead of protect- 
ing him in his iniquity, would it not be more consistent with good morals and a 
wise policy to punish him for it ? 



Prison Association of Virginia v. Ashby.* 

Supreme Court of Appeals : At Staunton. 
October 5, 1896. 

1. Constitutional Law — Title of Act — Prison Association — Habeas corpus. The 

Act of the General Assembly approved February 27, 1896, entitled "An Act 
in relation to commitment of minors to Prison Association of Virginia, and 
their custody" (Acts 1895-6, p. 521), is not in conflict with Art. V., sec. 15, 
of the Constitution of Virginia, but is a valid and constitutional law. Sec. 
3 of the Act, which gives the Circuit Court of the city of Bichmond exclu- 
sive jurisdiction of all habeas corpus and other proceedings to test the right of 
the Association to retain custody of minors committed, surrendered, or re- 
ceived into its custody, is not broader than the title of the Act, nor is it such 
an abridgment of the right to sue out the writ of habeas corpus as to render 
that section of the Act unconstitutional. 

2. Constitutional Law — Requisites for title of Act. Although an Act authorizes 

things of a diverse nature to be done, the title will be sufficient if the things 
authorized may be fairly regarded s in furtherance of the object expressed 
in the title. All that is required by the constitutional provision is that the 
* Reported by M. P. Burks, State Reporter. 



